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OUT OF SIGHT, OUT OF MIND, BUT WELL WITHIN 
REACH: PROTECTING TRADITIONAL KNOWLEDGE 

IN COMMERCIAL DEALINGS 

RUBEN CLARK 

 

I INTRODUCTION: THE STATE OF AFFAIRS 

‘[A] national legacy of unutterable shame.’1 

It has become almost axiomatic to commence any review of Indigenous rights and interests by some 
reference to the High Court’s decision in Mabo (No. 2).2 The practice is not without merit, for that 
case paved the way for substantial developments in Australian real property law. Since then, much has 
been done to recognise and protect native title Indigenous land rights, but there still remains a great 
deal more to do, and the Australian Government continues to recognise Indigenous Affairs generally 
as a national priority.3 The focus of legislation and discourse thus far has largely been on land – that 
is, on real property rights. This focus aptly captures Western ownership-centric views and legal 
histories whilst also identifying the importance of Aboriginal connection to country. However, where 
this focus fails is in its disregard for the unique nature of that spiritual and cultural connection, which 
is largely left to fall by the wayside. Therein lies a bundle of Indigenous rights and interests compiling 
an ancient and hugely valuable compendium of traditional knowledge that remains unprotected from 
commercial exploitation.     

A series of case studies undertaken by Terri Janke shows how different fields of conventional law can 
be used to haphazardly protect various aspects of this traditional knowledge, but also how they are 
more often inadequate.4 Conversely, Australia – and Victoria in particular – has demonstrated an 
intention to develop sui generis laws that recognise the unique nature of these traditional Indigenous 
rights and interests and which have recourse to customary law and tradition. The difficulty is in 
providing for these sui generis regimes such that they comfortably sit within, and engage with, the 
conventional law. Furthermore, any legislative scheme must also recognise the commercial landscape 
in which it will operate, for it is largely from commercial exploitation that rights and interests must be 
protected, particularly in the current shift towards the wide-spread incorporation of Aboriginal groups.  

In this paper, it will be necessary for me to begin with at least a brief consideration of what is actually 
meant by ‘traditional knowledge’, why it is valuable, and the threats posed to such knowledge. This 
will allow the flaws of current legal protection to be positioned in a broader context that reflects real-
world issues and will highlight some of the failings of both conventional law and some currently 
trending sui generis systems. In particular, of especial promise are the recent amendments to the 
Aboriginal Heritage Act 2006 (Vic) that enable protection of intangible heritage, which heritage 
                                                             
1 Mabo and Others v State of Queensland (No 2) (1992) 175 CLR 1, 79.  
2 Ibid. 
3 Department of Premier and Cabinet, Australian Government, Indigenous Affairs 
<https://www.dpmc.gov.au/indigenous-affairs>. 
4 Terri Janke, Minding Culture: Intellectual Property and Traditional Cultural Expressions (World Intellectual 
Property Organization, 2003). 
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largely resounds with the concept of traditional knowledge. And yet although the successes and 
failures of this new scheme are yet to be seen in practice, several weaknesses are already evident on 
the face of the new legislation. The most notable of these is the new scheme’s inability to recognise a 
need to establish methods of communication between conventional and customary laws. Upon review 
of the true state of affairs, I exhort the need to implement a new system that properly bridges the gap 
between different legal systems, and indeed between different ways of thinking. Such a system will be 
able to cater to the commercial reality of the corporate landscape in which dealings between 
indigenous and other parties now occur, and will allow traditional owners to come to any bargaining 
table with the full set of powers that would, under any other system, be afforded to the owners of that 
which is being bartered. 

 

II TRADITIONAL KNOWLEDGE 

A Defining Traditional Knowledge 

The vocabulary in this field is notoriously convoluted. Professor Blakeney has noted that one of the 
difficulties in addressing protection of traditional knowledge indeed lies in this convolution.5 It would 
be a gross oversimplification to say that traditional knowledge represents the indigenous equivalent of 
intellectual property, but the comparison provides a useful point of reference for those unfamiliar with 
indigenous culture and custom. This may be because, for most non-Indigenous people, art is the 
primary experience of Indigenous culture.6 I will refer to traditional knowledge at a high level of 
abstraction to ensure that it remains an inclusive term, although I note that it would be necessary for 
any agreement or law to define the term with greater specificity. Therefore, for present purposes, 
traditional knowledge can be said to include that which sits in, and that which lies behind, expressions 
of knowledge such as ‘traditional motifs in paintings, biotechnology and traditional medicine 
knowledge’,7 but to also extend to the ‘renewal and re-enactment’ of knowledge through the teaching 
and learning of these matters.8  

The World Intellectual Property Organization (“WIPO”) distinguishes between strict traditional 
knowledge, expressions or manifestations of that knowledge, and genetic resources.9 I will use the 
term ‘traditional knowledge’ in a general sense, to capture the entirety of the above discussion, and 
will delimit the subject of my discourse where relevant. A further distinction is required, however, 
between traditional knowledge and work derived from that knowledge. Traditional painting 
techniques would be an example of traditional knowledge, and the resultant painting a manifestation 
of traditional knowledge, whereas a carpet appropriating a traditional design would be a derivative 

                                                             
5 Michael Blakeney, ‘Protecting Traditional Knowledge and Cultural Expressions of Aboriginal Peoples” (2015) 
39(2) University of Western Australia Law Revue 180, 184-190. 
6 Terri Janke, ‘Case Study 7 Marketing and Merchandising of Art: Desart Trade Mark and Copyright Licensing’ 
in Minding Culture: Intellectual Property and Traditional Cultural Expressions (World Intellectual Property 
Organization, 2003) 118, 121. 
7 Sabine Sand, ‘Sui Generis Laws for the Protection of Indigenous Expressions of Culture and Traditional 
Knowledge’ (2003) 22(2) The University of Queensland Law Journal 188, 188. 
8 Judith Preston, ‘Ancient wisdom rises to the challenge of biodiversity protection in Australia?’ (2015) 30(2-3) 
Australian Environment Review 31, 31. 
9 WIPO, ‘Traditional Knowledge and Intellectual Property’ (Background Brief No 1, World Intellectual 
Property Organization, 2016) 2. 
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work. Another example of a derivative work would be a vaccination developed from traditional 
medical knowledge.10  

B The Threat to Traditional Knowledge  

The second reading speech for the Aboriginal Heritage Amendment Bill 2015 (Vic)  acknowledged 
that Aboriginal culture has ‘significantly shaped our values and traditions – from our music, art and 
stories to environment management practices and even the development of Australian Rules 
football’.11 There is value in the use of traditional knowledge to offset costs in developing biodiversity 
markets,12 and traditional ecological knowledge can be invaluable in biodiversity management.13 On a 
different level, art centres home to the manifestations of traditional knowledge play an important role 
in the financial well-being of Indigenous communities,14 whilst the art itself contributes to Australian 
cultural life and in tellings of our history. Indeed, Indigenous art has been lauded as a powerful 
instrument of reconciliation,15 but only when treated with respect. Traditional medical knowledge has 
value in the development of medicinal treatments and other pharmaceuticals.16 And perhaps most 
importantly, traditional knowledge holds immense cultural and social significance for Indigenous 
peoples themselves. As with anything that is of value, it is important that proper legal mechanisms are 
developed to ensure adequate and appropriate protection is afforded to this knowledge.  

The risks posed to unprotected traditional knowledge are multifarious, but the most prominent is 
surely commercial exploitation. Cases such as Foster v Mountford,17 Milpurrurru18 and the Bulun 
Bulun Case 19  highlight the serious consequences to Indigenous communities of commercial 
exploitation by others of this knowledge. Further, acts such as the imitation of traditional handicrafts 
or similar – being particularly susceptible to this sort of exploitation – undermine the traditional 
owners’ position in the marketplace. The risk also extends beyond art: the development of traditional 
medicinal knowledge can lead to profits of hundreds of millions of dollars,20 of which traditional 
owners see none. Take, for example, the smokebush plant traditionally used by some Indigenous 
peoples in Western Australia for its medicinal purposes. In the 1980s, the smokebush was tested and 
found to be effective in treating HIV, and an exclusive licence was granted over development of the 
                                                             
10 WIPO, ‘Intellectual Property and Traditional Medical Knowledge’ (Background Brief No 6, World 
Intellectual Property Organization, 2016) 2. 
11 Victoria, Parliamentary Debates, Legislative Assembly, 23 November 2016, 26 (Natalie Hutchins). 
12 Becca Madsen, Nathaniel Carroll and Kelly Moore Brands, State of Biodiversity Markets Report: Offset and 
Compensation Programs Worldwide (Ecosystem Marketplace, 2010). 
13 Guy Dwyer Ashurst, ‘Obstacles in developing and implementing biodiversity markets: an overview’ (2006) 
Australian Environment Review 237, 240.  
14 Janke, ‘Case Study 7 Marketing and Merchandising of Art: Desart Trade Mark and Copyright Licensing’, 
above n 6, 119. 
15 Gavin Malone, ‘Ways of Belonging: Reconciliation and Adelaide’s Public Space Indigenous Cultural 
Markers’ (2007) 45(2) Geographical Research 158.   
16 WIPO, ‘Intellectual Property and Traditional Medical Knowledge’, above n 10, 1. 
17 Foster and Others v Mountford and Rigby Ltd (1976) 14 ALR 71. 
18 Milpurrurru and Others v Indofurn Pty Ltd and Others (1994) 130 ALR 659. 
19 Bulun Bulun and Anor v R & T Textiles  Pty Ltd (1997) 157 ALR 193. 
20 Michael Davis, ‘Biological Diversity and Indigenous Knowledge’ (Research Paper 17, Science Technology 
Environment and Resources Group, Parliament of Australia, 1998); Stephen Gray, ‘Vampires round the 
campfire: Indigenous intellectual property rights and patent laws’ (1997) 22(2) Alternative Law Journal 60.  
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resultant medicine which promised lucrative commercial exploitation of the plant. But the Indigenous 
people who had discovered the medicinal qualities of the smokebush received neither reward nor 
recognition. 21  Ultimately, in some communities, the misappropriation of traditional knowledge 
imbues that knowledge with evil associations,22 demonstrating the serious impact of misappropriation 
on Indigenous culture. All of these risks are inherent in commercial exploitation, and they must each 
be openly acknowledged and then safeguarded against, ensuring the continued integrity of traditional 
knowledge and empowering traditional owners in the exercise of ownership and control. 
Unfortunately, as will be demonstrated below, the law as it stands is not up to the task, and the 
mechanisms that purport to protect traditional knowledge are rife with failings. 

 

III CONVENTIONAL LAW 

Traditional knowledge does not sit in a vacuum independent to and outside of the operation of the law 
made by courts and legislatures. That law, referred to here as conventional law, continues to apply to 
Indigenous peoples as Australians. The issue inherent in conventional law in this context is not that it 
does not or cannot apply, but that its application is often ineffective, particularly with respect to 
protecting traditional knowledge.  

A brief note must also be made before diving into national law with respect to the state of affairs at 
the international level. There has been extensive debate on the international stage as to the protection 
of traditional knowledge, but little benefit of this debate has filtered down into Australian 
conventional law. This may largely be because of ongoing negotiations at the international level on 
the content of any international legal instruments, and we can continue to look to WIPO for 
developments. That organisation will hold the 34th session of the Intergovernmental Committee on 
Intellectual Property and Genetic Resources, Traditional Knowledge and Folklore in June this year, 
and although a draft international instrument has been prepared, there are substantial issues that 
remain to be discussed and resolved. These outstanding issues include fundamental matters such as 
subject matter, the scope of protection, and beneficiaries,23 which suggests that it may be some time 
before any instrument is presented in its final form. In the meantime, recourse must be limited to 
Australian law, which in its current state is equally disappointing to anyone who values fairness.  

A Intellectual Property Law 

The first point of call for protection of traditional knowledge using conventional law involves treating 
such knowledge as intellectual property. The infamous carpet case, Milpurrurru v Indofurn, 24 
provides a clear example of how copyright can afford some relief. That case involved the 
unauthorised use of Aboriginal paintings and designs on carpets that were produced in Vietnam and 
then imported into Australia for sale. Justice Von Doussa therein had recourse to cultural issues as 
‘other relevant matters’ such that the award of damages was increased because of attendant cultural 

                                                             
21 Stephen Gray, ‘Vampires round the campfire: Indigenous intellectual property rights and patent laws’ (1997) 
22(2) Alternative Law Journal 60, 60. 
22 Sand, above n 7, 189. 
23 WIPO Intergovernmental Committee on Intellectual Property and Genetic Resources, Traditional Knowledge 
and Folklore, Indicative List of Outstanding/Pending Issues to be Tackled/Solved WIPO/GRTKF/IC/34/7 (14 
March 2017). 
24 Milpurrurru and Others v Indofurn Pty Ltd and Others (1994) 130 ALR 659. 
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matters. 25  Some writers look to these sorts of cases and continue to suggest that conventional 
intellectual property protection is successful, particularly where it forms part of a joint venture 
agreement. 26  Fallow points to the venture by Griffith University and the Jarlmadangah Burru 
Aboriginal Corporation (“JBAC”) to demonstrate how patent in particular can work to protect 
traditional knowledge in these dealings.27 Unfortunately, the positive outcome there appears to have 
been largely dependent upon the good-willed inclusion of JBAC by the University rather than 
effective operation of the conventional law. Indeed, negotiations of these dealings would be ripe with 
problems the like of which are discussed more fully under Part V below.  Nevertheless, it is evident 
that conventional mechanisms are able to apply to some manifestations of traditional knowledge, and 
have been successful in the past. 

However, the truer view is that conventional intellectual property protection is largely ‘culturally 
inappropriate’.28 The issues facing a claimant seeking to protect traditional knowledge as intellectual 
property are numerous, and any protection provided is either ‘insufficient, ad-hoc, or uncertain’.29 It is 
true that Milpurrurru overcame earlier concerns surrounding the originality requirement in copyright, 
as the Dreamings-based designs nevertheless exhibited ‘intricate detail and complexity reflecting 
great skill and originality.’30 But more fundamental issues lie in the failure of conventional copyright 
law to address some key notions that are essential to the protection of traditional knowledge: 
communal ownership, whereby the subject matter is held in common by the relevant family group, 
clan or nation; and perpetual protection, which is necessary to give efficacy to the protection afforded 
traditional knowledge subject matter that is passed down from one generation to the next, or which 
subsists in ancient works of significant cultural value and importance.31 The nature of traditional 
knowledge makes it similarly difficult to satisfy the patent requirements of novelty and inventive 
step.32   

Trade mark registration may be more appropriate, and one may look to the New Zealand regime 
where a trade mark application must be refused registration if it is offensive to Maori values.33 Sarah 
Castles has also explored the potential for trade marks to protect linguistic expressions of Indigenous 
Australians. Castles’ conclusion, though, is nevertheless that the Australian system is not up to 
scratch, and she advocates an expansion of trade marks from commercial to cultural expressions, or 
alternatively the introduction of a system of linguistic marks.34 However, Castles herself admits that 
her recommendations fail to address the broader picture.35 Another option would be to consider 
geographical indicators that would be particularly appropriate in representing the relationship between 
                                                             
25 Ibid 695; Copyright Act 1968 (Cth) s115(4)(b)(iv). 
26 Jordan Fallow, ‘Copyright, Patents and Traditional Knowledge’ (2012) 25(3) Australian Intellectual Property 
Law Bulletin. 
27 Ibid. 
28 Neil Lofgren, ‘Common Law Aboriginal Knowledge’ (1995) 3(77) Aboriginal Law Bulletin 10, 10. 
29 Sand, above n 7, 189. 
30 Milpurrurru and Others v Indofurn Pty Ltd and Others (1994) 130 ALR 659, 665. 
31 Sand, above n 7, 189. 
32 WIPO, ‘Intellectual Property and Traditional Medical Knowledge’, above n 10, 3; Fallow, above n 26. 
33 Trade Marks Act 2002 (NZ) s17(1)(c). 
34 Sarah Castles, ‘Rights in words: protecting traditional cultural linguistic expressions in the Australian trade 
mark system’ (2013) 18 Media and Arts Law Review 46. 
35 Ibid 68. 
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the manifestations of traditional knowledge and the land. But these mechanisms do not protect the 
knowledge or skills used to create the goods, merely providing indirect protection against imitation.36 
Again, issues also arise as to the nature of communal ownership. 

In summary, the shortcomings of conventional intellectual property law are clearly not a new issue, 
but attempts at legislative reform have consistently failed. For example, in 2003, the federal 
government of the day drafted a Copyright Amendment (Indigenous Communal Moral Rights) Bill 
that purported to protect communal copyright of traditional artworks. This bill never even made it so 
far as to be introduced into Parliament, and following even a brief perusal of Jane Anderson’s ruthless 
condemnation of the proposed regime it is not hard to see why.37 Anderson writes that the bill was 
unnecessarily legalistic, posed practical issues of accessibility to Indigenous communities, and was a 
far cry from the government’s stated intention such that ‘it is difficult to imagine any circumstance 
arising where remedy could be attained for infringement.’38 If nothing else, this should demonstrate 
that the issues facing protection of traditional knowledge cannot be solved simply by goodwill 
amendments to a legal regime that was not designed to deal with the matters it now purports to 
govern. 

B Other Conventional Law Mechanisms 

Although intellectual property is the most frequented route, it is not the only option available for the 
protection of traditional knowledge under conventional law. Neil Lofgren, although largely critical of 
any effective protection afforded by conventional law, concedes that Australian courts recognise and 
strive to protect secret sacred Aboriginal knowledge, such as men’s or women’s business.39 A prime 
example of this is evidenced in Foster v Mountford, wherein an action for breach of confidence was 
sustained against a researcher to protect against the publication of traditional secrets. 40  Giving 
consideration to what may be held secret by Aboriginal groups is akin to treating customary law as 
part of the factual matrix as was evidenced in the copyright cases. But in Foster v Mountford, an 
injunction was only granted as to publication within the Northern Territory, the court being confined 
as it was by its own limited jurisdiction. Today, I would question the effectiveness of such a limited 
injunction, but the risk of prejudice against a respondent in the event of a total ban on publication may 
prove unjust and inconvenient, and could stifle research. The extent to which this sort of action would 
protect traditional knowledge therefore remains at issue.  

In the Bulun Bulun Case, although Von Doussa J dismissed any argument of a trust, his Honour 
applied conventional equitable law to find a fiduciary relationship between the artist and the 
Ganalbingu people such that the artist could not deal with the work contrary to customary law.41 This 
finding involved treating customary law as part of the factual matrix;42 it was not a matter of looking 
to customary law as the source of a conventional fiduciary relationship per se, but one of custom 

                                                             
36 WIPO, ‘Intellectual Property and Traditional Handicrafts’ (Background Brief No 5, World Intellectual 
Property Organization, 2016) 2. 
37 Jane Anderson, ‘Indigenous Communal Moral Rights: The Utility of an Ineffective Law’ (2004) 5(30) 
Indigenous Law Bulletin 8. 
38 Ibid 8. 
39 Lofgren, above n 28. 
40 Foster and Others v Mountford and Rigby Ltd (1976) 14 ALR 71. 
41 Bulun Bulun and Anor v R & T Textiles  Pty Ltd (1997) 157 ALR 193, 211. 
42 Bulun Bulun and Anor v R & T Textiles  Pty Ltd (1997) 157 ALR 193, 210. 
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providing evidence of a relationship that conventional law was able to recognise as fiduciary in 
nature.  Although no additional remedy for the beneficiaries was warranted in that case, His Honour 
flagged the potential in some circumstances for a constructive trust.43 Janke highlights criticism of the 
uncertainty of this ‘Bulun Bulun equity’, particularly in a commercial context involving dealings with 
third parties and issues of notice.44 The uncertainty as to the operation of this equity effectively 
encapsulates the issues with using conventional law to protect traditional knowledge: where the 
protections cannot and do not apply in full and as they were intended, the development of a myriad of 
exceptions merely muddies the waters. Given traditional owners may often lack the resources to assert 
any purported legal rights, this murkiness could work to encourage rather than dissuade exploitation 
and to make any commercial enterprise fraught with uncertain legal positions that undermine 
relations. Where conventional law fails, and reform to that law follows suit, it is only logical to turn 
next to the creation of new legal mechanisms – and this is precisely what has begun to happen.  

 

IV SUI GENERIS LAW 

Sui generis law is designed to target the needs of Indigenous peoples and the distinct issues that they 
face – often as a result of the failures of the conventional law. Such laws should generally incorporate 
or have recourse to some aspect of customary law, and in this respect are able to recognise the unique 
nature of Indigenous rights. The inherent risk in this type of legislation is that it creates a separate 
system to the conventional law which operates to exclude non-Indigenous people. Although this sort 
of protection afforded traditional knowledge would remain highly effective, it could cause problems 
in commercial dealings with non-Indigenous entities. Morris and Meadows, in ardent advocacy for a 
pluralist legal system, argue that conventional law needs to recognise or ratify customary law as a 
fully-operational system running concurrently with conventional law.45 Conversely, I consider one of 
the most important aspects of sui generis law is its ability to bridge the gap between these two 
systems, to facilitate dealings between the two and to ensure a balancing of interests of the parties 
each system represents. Rather than the recognition of an alternative system, sui generis law goes 
further in that it mediates between the two, and engages them in practical discourse. 

A The Native Title Act 

The most prominent sui generis system in Australian law today is of course that established by the 
Native Title Act 1993 (Cth) (“the NTA”). This federal regime protects Indigenous land rights 
attributable to an ongoing connection to land, and provides for compensation when those rights are 
extinguished. In this way, the law mediates between customary connection to land and conventional 
notions of real property. Of course, the system is not flawless, and the necessary development of the 
alternative Victorian regime under the Traditional Owner Settlement Act 2010 (Vic) (“the TOSA”) 
highlights this. The Victorian regime itself provides another sui generis mechanism to bring 
customary land rights within the purview of conventional law by means of an out-of-court settlement 
between traditional owners and the State. That is not to say that this alternative is perfect either, and it 
is heavily dependent on the ability of the traditional owner group to negotiate meaningfully with the 
State as they effectively sell their native title rights. To this end, the TOSA has been described as 
                                                             
43 Ibid 211-212. 
44 Janke, Minding Culture: Intellectual Property and Traditional Cultural Expressions, above n 4, 62. 
45 Christine Morris and Michael Meadows, ‘Indigenising Intellectual Property’ (2000) 9(2) Griffith Law Review 
212, 226. 
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giving developers and miners greater certainty, but giving traditional owners ‘more regulation and 
insecurity’.46 Despite this, the TOSA does have many advantages over the NTA, including its inherent 
acknowledgement of Victorian-specific historic acts that have largely extinguished native title in that 
state, and also in the greater power granted to native title groups as to self-determination.47  

Relevantly, there have been calls to extend the application of native title to traditional knowledge, 48 
which would allow the law to deal with an Aboriginal system that transcends distinctions between 
land, property, knowledge and religion. Similarly, Professor Blakeney has suggested the possibility 
that access to sacred sites could be considered a usufructuary right under the native title regime.49 
Nevertheless, the High Court in WA v Ward refused 6:1 to extend application of native title in this 
way.50 The Court was concerned that such recognition would be akin to a new intellectual property 
right,51 and highlighted the strict delineation between real- and intellectual property in conventional 
law.52 The majority were also at pains to note that traditional knowledge is protected by various other 
areas of the general law and statute,53 but the flaws in these approaches have already been outlined 
above. In contrast, penning the minority judgment, Kirby J asserted that connection must be 
considered ‘in the light of Aboriginal tradition’ and directed attention to the sui generis nature of 
native title. 54  However, despite His Honour’s recitation of the NTA’s purpose as being ‘full 
recognition’,55 his argument cannot escape the way in which that legislation in fact constructs a bridge 
between customary connection to country and conventional real property law. The NTA does not 
provide for a direct translation into conventional law at large of the full bundle of rights subsisting in 
traditional knowledge that, by custom, are vested by means of a wholly unconventional connection to 
the land.  

B The Aboriginal Heritage Act 

The Victorian Parliament recently passed substantial amendments to the Aboriginal Heritage Act 
2006 (Vic) that introduce a regime to register and protect Aboriginal intangible heritage.56 ‘Aboriginal 
intangible heritage’ is broadly defined in new s79B as ‘any knowledge of or expression of Aboriginal 
tradition’,57 and for present purposes can be considered largely the same as the concept of traditional 
knowledge defined above. Incorporating reference to customary law and tradition, these amendments 
are an important step in furthering the protection of traditional knowledge. The new regime should be 
praised for its empowerment of traditional owners in asserting and protecting their position as 

                                                             
46 Darren Coyne, ‘Vic concern at Bill’, The Koori Mail (Australia), 25 August 2010, 11. 
47 David Harden, ‘The Land Use Activity Regime: A Victorian Alternative to future Acts under the Native Title 
Act’ (2016) 2(4) Australian Energy and Resources Law Bulletin 61, 62. 
48 Lofgren, above n 28; Fallow, above n 26.  
49 Blakeney, above n 5, 181. 
50 The State of Western Australia v Ward and Others [2002] HCA 28. 
51 Ibid [59]. 
52 Ibid [60]. 
53 Ibid [61]. 
54 Ibid [578]. 
55 Ibid [581]. 
56 Aboriginal Heritage Amendment Act 2016 (Vic) cl 59. 
57 Aboriginal Heritage Act 2006 (Vic) s79B(1). 
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custodians of their culture and heritage; if used in conjunction with projects such as the recent earth 
oven recreation project undertaken by the Barengi Gadjin Land Council, registration can help to 
facilitate recognition and celebration of traditional knowledge. Importantly, registration can also help 
to protect against exploitation of the registered subject matter. However, at the time of writing, there 
are no instances of registered Aboriginal intangible heritage, and it seems that traditional owners will 
be slow to take up the opportunities presented by the regime. Encouraging a greater uptake will 
require a shift in a conversation that has heretofore focused largely on archaeological heritage, but 
hopefully as braver groups begin to adapt some of their processes and practices to engage with this sui 
generis system, more will follow. 

Unfortunately, there are many failings evident on the face of the new legislation. The problems that 
may face traditional owners include: heritage must be registered by application to the Secretary in 
order to obtain protection, unlike copyright; there is a lack of internal review mechanisms for 
decisions made by the Secretary under s79C to approve or refuse registration; protection is only 
afforded against commercial use; and there is no recourse for action by an aggrieved traditional owner 
group in the event of misuse or misappropriation, as punishment is by fine only. Further, the 
requirement that registration be by a corporate entity (discussed more fully below) may be, to a 
degree, at odds with the registration requirement; some family groups within a larger traditional 
owner group entity may desire to keep their business separate from other family groups in the same 
corporation.  

However, the major flaw in the regime as a sui generis system is that it fails to properly provide for 
some means to traverse the gap between the mechanisms it establishes and the conventional law 
within which it purports to lie. Aboriginal intangible heritage is defined to include derivative 
intellectual creations or innovations.58 This is the new Victorian regime’s main point of departure 
from international propositions for a model law,59 and means that instead of entering properly into the 
realm of, say, copyright or patent, the derivative work remains stretched across both systems. It would 
be more longsighted to take outside the ambit of that regime those derivative works that have 
appropriated traditional knowledge in accordance with the sui generis regime – and, by extension, 
with customary law. These works would then be protected by conventional law. Traditional owners 
would of course continue to retain the effective veto powers afforded under sui generis law as to 
appropriation and use of the founding knowledge, in this way ensuring continued protection. It will 
evidently be necessary to address all of these issues as they arise in practice, but the failure to properly 
account for bridging this sui generis system and the conventional law will mean this sort of new 
legislation can only ever be a Band-Aid for an ongoing issue.  

 

V COMMERCIALISATION 

A The Corporate Climate 

Increasingly, Indigenous groups are conducting their affairs and business as incorporated entities. 
This approach, facilitated by specific federal legislation,60 promotes the engagement of Indigenous 
groups in what is the modern reality of a corporate climate, but with allowances that ‘reflect the 
                                                             
58 Aboriginal Heritage Act 2006 (Vic) s79B(2). 
59 Sand, above n 7, 196. 
60 Corporations (Aboriginal and Torres Strait Islander) Act 2006 (Cth). 
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particular needs and circumstances of individual groups’ and ‘accommodate specific cultural 
practices’.61 David Ritter writes that native title agreement-making represents the ‘transplanting of the 
everyday practice of market relations into a new social environment’.62 A similar statement could be 
made of the incorporation of Indigenous bodies to facilitate those agreement-making processes as well 
as a wide range of other legal and business operations. Many statutory regimes now require 
incorporation as a prerequisite for recognition or protection of traditional rights and interests, 
including, for example, the Victorian regimes under the Traditional Owner Settlement Act 2010 (Vic) 
and the Aboriginal Heritage Act 2006 (Vic). These corporate entities have different names under 
different regimes, but for convenience shall here be referred to as Traditional Owner Group Entities 
(“TOGEs”). 

The imposition of Western structures to purportedly afford Indigenous groups recognition, protection 
and control over their traditional rights and interests is not without a degree of incongruity. 63 
However, it is important to recognise that these corporations do not exist in a marketplace of their 
own, but are required to – and indeed are largely designed to – interact with other corporations, 
individuals and governments, all of whom conduct their affairs and business in accordance with 
conventional law. Similar to the sui generis regimes generally, the incorporation of traditional owner 
groups works to position them within the greater body of the conventional law in order to achieve a 
single national harmonious system. Marina Nehme considers the provision for culturally appropriate 
internal governance rules for Indigenous corporations to be the perfect example of a compromise 
between Western and Indigenous concepts, between flexibility and accountability.64 Indeed, such 
internal governance rules can ensure decision making processes protect the traditional rights and 
interests of separate family groups in the making of decisions by the corporation.  

Incorporation in this way establishes an appropriate climate, with reference to traditional and cultural 
practice, for the protection of and for commercial dealings in traditional knowledge, whilst also 
ensuring a style of communal ownership. Furthermore, it goes some way to provide the consistency 
and transparency that the NSW government claims are critical for industry.65 This is indeed the 
approach taken by Victoria in its Aboriginal intangible heritage regime, which requires that intangible 
heritage be registered by a TOGE or similar. 66  Unfortunately, as discussed above, although the 
Victorian regime remains the most praiseworthy approach in Australia, it fails to appreciate the 
corporate and commercial landscape in which these rights are exploited. It is not enough for proposed 
sui generis protection of traditional knowledge to simply gesture towards the conventional law; any 
protection must facilitate productive and peaceful relations, 67  and must also allow for effective 
enforcement when those relations break down. 

                                                             
61 Explanatory Memorandum, Corporations (Aboriginal and Torres Strait Islander) Bill 2005 (Cth), 1.7. 
62 David Ritter, The Native Title Market (University of Western Australia Press, 2009), 8. 
63 Marina Nehme, ‘A comparison of the internal governance rules of indigenous corporations: Before and after 
the introduction of the Corporations (Aboriginal and Torres Strait Islander) Act 2006’ (2014) 29 Australian 
Journal of Corporate Law 71, 72. 
64 Ibid 73. 
65 Office of Environment and Heritage, State of New South Wales, Reforming the Aboriginal Cultural Heritage 
Legislation in NSW (2013), 1. 
66 Aboriginal Heritage Act 2006 (Vic) s79C(1). 
67 John Borrows and Leonard I. Rotman, ‘The Sui Generis Nature of Aboriginal Rights: Does it Make a 
Difference?’ (1997) 36 The Alberta Law Review 9, 11. 
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B Negotiation in the Marketplace 

The option of contracting protection for traditional knowledge is of course always available to 
traditional owners, and would frequently occur in socially conscious joint ventures or research 
projects such as that between Griffith University and JBAC referred to above. However, the 
negotiation element of the native title regime makes it painfully clear how little bargaining power 
traditional owner groups have.68 Because of this, it is important to acknowledge that protection does 
not guarantee an end to exploitation unless that protection also has built-in mechanisms that recognise 
the unequal bargaining positions of the parties involved. This is something that the Victorian 
Aboriginal intangible heritage scheme does reasonably well by including what is effectively a veto 
power; there is no obligation on a TOGE to enter into an intangible heritage agreement with an 
interested party. In this respect, although that scheme may fail to adequately bridge the gap between 
customary and conventional law, it certainly affords traditional knowledge with strong protection 
once registered. Veto powers of course do not resolve the inherent difficulties in cross-cultural 
negotiation processes, but it does help to afford the TOGE a stronger position. 

It may appear that I purport to assume a non-existent commerciality in traditional knowledge, and that 
to do so is again superimposing Western systems on a set of rights and interests that are to a great 
extent at odds with those systems. Yet it is important to note that while Indigenous art, for example, is 
not a commercial enterprise with demand influencing supply in a Western sense, 69  there is 
nevertheless a market for that art, and this disjunct makes the industry ripe for exploitation. A similar 
argument can be made for traditional medical knowledge primed for development into a patentable 
and marketable pharmaceutical, or for a variety of other aspects of traditional knowledge. Moral 
rights, such as those afforded under conventional copyright law,70 are important, but they are not 
enough. An appropriate sui generis system must recognise the inherent commerciality of the 
landscape in which it will operate, providing avenues for third-parties to seek licencing or similar 
whilst also ensuring that traditional owners are not overborne at the negotiation table. It is a balancing 
act of the highest order. 

 

VI CONCLUSION: LOOKING TO THE FUTURE 

In 2003, the then Minister for Indigenous Affairs Peter Ruddock claimed that ‘the protection of 
Indigenous culture depends upon strong and efficient copyright laws’.71 Since then, a lot has changed 
in the law’s response to Indigenous issues, particularly in Victoria, but not much has changed in 
copyright law. Indeed, a later report produced by a Senate Standing Committee in 2007 concluded 
that specific legislation would be more appropriate.72 Yet in the face of suggestions that the issues 

                                                             
68 Ciaran O’Faircheallaigh, ‘Native Title and Mining Negotiations: A Seat at the Table, But Not Guarantee of 
Success’ (2007) 6(26) Indigenous Law Bulletin 18. 
69 Janke, Minding Culture: Intellectual Property and Traditional Cultural Expressions, above n 4 , 121. 
70 Copyright Act 1968 (Cth) Pt IX. 
71 Ruddock, Philip, “The Government’s Copyright Policy Agenda” Conference Paper delivered at The Eleventh 
Biennial Copyright Law and Practice Symposium, Darling Harbour, November 2003. 
72 Senate Standing Committee on Environment, Communications, Information Technology and the Arts, 
Parliament of Australia, Indigenous Art – Securing the Future Australia’s Indigenous visual arts and craft 
sector, No 5 of 2007, 20 June 2007, [11.62]. 
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facing Aboriginal arts are of a ‘management and organisational kind’, 73  the federal government 
explicitly disagreed.74 Perhaps it is time to accept that piecemeal amendment to conventional law is 
inappropriate, and that we should instead turn to sui generis regimes designed to have recourse to 
customary law whilst remaining in the ambit and control of the conventional legal body, such as those 
of native title and Aboriginal intangible heritage. We must of course wait some time yet to determine 
the practical successes and failures of the new Victorian scheme, but the foregoing should make clear 
the predictable difficulties posed by its apparent inability firstly to recognise the commercial 
landscape in which a great deal of relevant agreements will surely take place and secondly to bridge 
the gap between customary and conventional law.  

I began this paper by criticising a system that addresses Indigenous land rights in terms of Western 
real property, claiming that it cannot properly account for the connection to land and country; similar 
criticism may be levied at a protective regime for traditional knowledge that divorces that knowledge 
from the land. Yet such a divorce is enigmatically demanded by conventional law, and impossible 
under traditional practice and customary law. The role of a sui generis doctrine is to harmonise this 
discord, and to enable the two systems to ‘live with their differences.’75 The majority judgment of WA 
v Ward discussed above encapsulates the inability of conventional law to properly appreciate the full 
nature of Indigenous rights and interests as they relate to land, but this is precisely why a sui generis 
approach is so important. Moving forward, these inherent and seemingly insurmountable differences 
need to be mediated through a series of mechanisms that afford recourse to traditional law and 
custom. In doing so, those mechanisms must also provide for concurrent means to situate that 
recourse within the conventional law, such as by removing derivative works from the ambit of 
traditional knowledge and instead subjecting those works to conventional laws such as those 
governing intellectual property.  

In considering the approach to be taken in any future action, it is important to heed the warning given 
by the current Victorian Minister for Aboriginal Affairs in the second reading speech for the 
Aboriginal Heritage Amendment Bill 2015 (Vic): “Any legislation protecting Aboriginal cultural 
heritage must walk a delicate line, lest it merely further dispossess Aboriginal people from their 
cultural heritage.” 76  The value of traditional knowledge socially, commercially, scientifically, 
artistically and culturally is self-evident. Not so plainly communicated is the exploitation of this 
knowledge, and the threats posed by the current failures of our legal system to protect it. Reform has 
been discussed and proposed at state, federal and international levels, but remains to be adequately 
implemented. It is well and truly time to bring traditional knowledge within the purview of the 
modern law, to safeguard it, and to mediate its position in the commercial marketplace. It is time to 
change the course of our national legacy to one in which all Australians can have pride. 

 

 

                                                             
73 Colin Golvan, ‘Protection of Australian Indigenous copyright: overview and future strategies’ (2006) 18(10) 
Intellectual Property Law Bulletin 154, 156. 
74 Australian Government, Australian Government response to the Senate Standing Committee on Environment, 
Communications, Information Technology and the Arts:, Indigenous Art – Securing the Future Australia’s 
Indigenous visual arts and craft sector, August 2008, 10. 
75 Borrows and Rotman, above n 67, 11. 
76 Victoria, Parliamentary Debates, Legislative Assembly, 11 November 2015, 4312 (Natalie Hutchins). 



 

13 
 

BIBLIOGRAPHY 

A. Articles/Books/Reports 

Anderson, Jane, ‘Indigenous Communal Moral Rights: The Utility of an Ineffective Law’ (2004) 
5(30) Indigenous Law Bulletin 8 

Australian Government, Australian Government response to the Senate Standing Committee on 
Environment, Communications, Information Technology and the Arts:, Indigenous Art – Securing the 
Future Australia’s Indigenous visual arts and craft sector, August 2008 

Ashurst, Guy Dwyer, ‘Obstacles in developing and implementing biodiversity markets: an overview’ 
(2006) Australian Environment Review 237 

Blakeney, Michael, ‘Protecting Traditional Knowledge and Cultural Expressions of Aboriginal 
Peoples” (2015) 39(2) University of Western Australia Law Revue 180 

Borrows, John and Leonard I. Rotman, ‘The Sui Generis Nature of Aboriginal Rights: Does it Make a 
Difference?’ (1997) 36 The Alberta Law Review 9 

Castles, Sarah, ‘Rights in words: protecting traditional cultural linguistic expressions in the Australian 
trade mark system’ (2013) 18 Media and Arts Law Review 46 

Davis, Michael, ‘Biological Diversity and Indigenous Knowledge’ (Research Paper 17, Science 
Technology Environment and Resources Group, Parliament of Australia, 1998) 

Fallow, Jordan, ‘Copyright, Patents and Traditional Knowledge’ (2012) 25(3) Australian Intellectual 
Property Law Bulletin 

Golvan, Colin, ‘Protection of Australian Indigenous copyright: overview and future strategies’ (2006) 
18(10) Intellectual Property Law Bulletin 154 

Gray, Stephen, ‘Vampires round the campfire: Indigenous intellectual property rights and patent laws’ 
(1997) 22(2) Alternative Law Journal 60 

Harden, David, ‘The Land Use Activity Regime: A Victorian Alternative to future Acts under the 
Native Title Act’ (2016) 2(4) Australian Energy and Resources Law Bulletin 61 

Jenke, Terri, Minding Culture: Intellectual Property and Traditional Cultural Expressions (World 
Intellectual Property Organization, 2003) 

Lofgren, Neil, ‘Common Law Aboriginal Knowledge’ (1995) 3(77) Aboriginal Law Bulletin 10 

Madsen, Becca, Nathaniel Carroll and Kelly Moore Brands, State of Biodiversity Markets Report: 
Offset and Compensation Programs Worldwide (Ecosystem Marketplace, 2010) 

Malone, Gavin, ‘Ways of Belonging: Reconciliation and Adelaide’s Public Space Indigenous Cultural 
Markers’ (2007) 45(2) Geographical Research 158 

Morris, Christine and Michael Meadows, ‘Indigenising Intellectual Property’ (2000) 9(2) Griffith Law 
Review 212 

Nehme, Marina, ‘A comparison of the internal governance rules of indigenous corporations: Before 
and after the introduction of the Corporations (Aboriginal and Torres Strait Islander) Act 2006’ 
(2014) 29 Australian Journal of Corporate Law 71 



 

14 
 

O’Faircheallaigh, Ciaran, ‘Native Title and Mining Negotiations: A Seat at the Table, But Not 
Guarantee of Success’ (2007) 6(26) Indigenous Law Bulletin 18 

Office of Environment and Heritage, State of New South Wales, Reforming the Aboriginal Cultural 
Heritage Legislation in NSW (2013) 

Preston, Judith, ‘Ancient wisdom rises to the challenge of biodiversity protection in Australia?’ 
(2015) 30(2-3) Australian Environment Review 31 

Ritter, David, The Native Title Market (University of Western Australia Press, 2009) 

Sand, Sabine, ‘Sui Generis Laws for the Protection of Indigenous Expressions of Culture and 
Traditional Knowledge’ (2003) 22(2) The University of Queensland Law Journal 188 

Senate Standing Committee on Environment, Communications, Information Technology and the Arts, 
Parliament of Australia, Indigenous Art – Securing the Future Australia’s Indigenous visual arts and 
craft sector, No 5 of 2007, 20 June 2007 

WIPO, ‘Traditional Knowledge and Intellectual Property’ (Background Brief No 1, World Intellectual 
Property Organization, 2016) 

WIPO, ‘Intellectual Property and Traditional Handicrafts’ (Background Brief No 5, World Intellectual 
Property Organization, 2016) 

WIPO, ‘Intellectual Property and Traditional Medical Knowledge’ (Background Brief No 6, World 
Intellectual Property Organization, 2016) 

B. Cases 

Bulun Bulun and Anor v R & T Textiles  Pty Ltd (1997) 157 ALR 193 

Foster and Others v Mountford and Rigby Ltd (1976) 14 ALR 71 

Milpurrurru and Others v Indofurn Pty Ltd and Others (1994) 130 ALR 659 

The State of Western Australia v Ward and Others [2002] HCA 28 

Yumbulul v Reserve Bank of Australia and Others (1991) 21 IPR 481 

C. Legislation 

Aboriginal Heritage Act 2006 (Vic) 

Aboriginal Heritage Amendment Act 2016 (Vic) 

Australian Constitution 

Copyright Act 1968 (Cth) 

Corporations (Aboriginal and Torres Strait Islander) Act 2006 (Cth) 

Native Title Act 1993 (Cth) 

Trade Marks Act 2002 (NZ) 

Traditional Owner Settlement Act 2010 (Vic) 



 

15 
 

D. Other 

Darren Coyne, ‘Vic concern at Bill’, The Koori Mail (Australia), 25 August 2010, 11 

Department of Premier and Cabinet, Australian Government, Indigenous Affairs 
<https://www.dpmc.gov.au/indigenous-affairs> 

Explanatory Memorandum, Corporations (Aboriginal and Torres Strait Islander) Bill 2005 (Cth) 

Ruddock, Philip, “The Government’s Copyright Policy Agenda” Conference Paper delivered at The 
Eleventh Biennial Copyright Law and Practice Symposium, Darling Harbour, November 2003 

Victoria, Parliamentary Debates, Legislative Assembly, 11 November 2015, 4312 (Natalie Hutchins, 
Minister for Aboriginal Affairs) 

Victoria, Parliamentary Debates, Legislative Assembly, 23 November 2016, 26 (Natalie Hutchins, 
Minister for Aboriginal Affairs) 

 


